STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ABRAHAM SAADA and REG NA SAADA,

Petiti oner,

DEPARTMENT OF REVENUE

)
)
)
VS. ) CASE NO. 96- 1556
)
)
Respondent . )

)

RECOMVENDED CRDER OF DI SM SSAL

Pursuant to notice, a hearing was held in this case via
t el ephone on Decenber 19, 1997, before Patricia Hart WMl ono, a
dul y-designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, on the Respondent's Mdtion for
Recomended Summary Fi nal O der

APPEARANCES

For Respondent: Charles Catanzaro
Assi stant Attorney General
O fice of the Attorney General
The Capitol - Tax Section
Tal | ahassee, Florida 32399-1050

For Petitioner: Joseph R Garamta, Esquire
2016 Harrison Street
Hol | ywood, Florida 33020

STATEMENT OF THE | SSUES

Wet her the petitioners are entitled to a refund of the
docunentary stanp taxes paid on a Special Warranty Deed conveyi ng
real property from the Federal Hone Loan Mortgage Corporation to

one of the petitioners.



PRELI M NARY STATEMENT

On Decenber 16, 1994, the Federal Hone Loan Mortgage
Corporation ("Freddie Mac") filed an Application for Refund from
the State of Florida Departnent of Revenue ("Departnment"),
requesting that the Departnment refund $9, 600.00 which it clained
to have inadvertently paid as docunmentary stanp tax on a deed
from Freddie Mac to a "non-exenpt party.” In a letter dated
August 1, 1995, the Departnent notified Freddie Mac that it
proposed to deny the refund request, identified as claim nunber
95-72099, and that the denial would becone final on Cctober 2,
1995.

A protest letter dated Novenber 29, 1995, was submtted to
the Departnment, and in a Notice of Decision of Refund Denial
i ssued January 24, 1996, the Departnent notified Joseph R
Garamta of its decision to sustain the refund denial. On March
25, 1996, M. Garamta tinely filed with the Departnent a
Petition for Chapter 120 Adm nistrative Hearing to Contest Denia
of Stanp Tax Refund; the petition was filed on behalf of Abraham
and Regina Saada. |In the Petition, the Saadas alleged that their
substantial interests would be affected by the Departnent's
decision to deny Freddie Mac's application for a docunentary
stanp tax refund because "they overpaid $9,600.00 in docunentary
stanp taxes on a deed from an instrunentality of the Federal

Governnment to a non-exenpt party."”



The Departnment forwarded the petition to the D vision of
Adm ni strative Hearings for the assignnent of an adm nistrative
| aw judge. At the request of the parties, this case has been in
abeyance while the parties pursued discovery and settlenent
negoti ations, and the formal hearing has never been schedul ed.

On August 30, 1996, the Departnent filed a Mtion for
Recomended Summary Final Order and Supporting Menorandum of Law.
A response in opposition to the notion was filed by the
petitioners on Novenber 21, 1996, and a Menorandum of Law
Suppl enmenting its Mtion for Sunmmary Judgnent was filed by the
Depart ment on Decenber 4, 1996. Upon notice, a tel ephone hearing
was held on the notion on Decenber 19, 1996.

FI NDI NGS OF FACT

Based on the facts alleged 1in the petition for
adm nistrative hearing, the responses to requests for adm ssion,
and the facts stipulated to at the hearing on the notion for
recommended summary final order, the followng findings of fact
are nade:

1. On Septenber 27, 1994, Freddie Mac conveyed to Abe Saada
by a Special Warranty Deed real property |ocated in Dade County,
Fl ori da. Regina Saada is not a party to the Special Warranty
Deed.

2. The U S. Departnent of Housing and U ban Devel opnent
Settlenment Statenment prepared for the closing on the property

showed that $9,600.00 in "state tax/stanps" was owed on the deed,



of which $4,800.00 was to be paid fromthe funds of the seller
Freddie Mac, and $4,800.00 was to be paid fromthe funds of the
borrower, Abe Saada.

3. Pursuant to its agreenent with M. Saada, Freddie Mac
pai d $9,600.00 to the Cerk of Court as the docunentary stanp tax
on the deed on or about Septenber 28, 1994. The deed was
recorded in the Dade County Oficial Records at Book 16525 at
pages 3583- 3585.

4. Abraham Saada is not exenpt from the docunentary stanp
t ax.

CONCLUSI ONS OF LAW

5. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter of this proceeding and of the parties
thereto pursuant to section 120.569 and .57(1), Florida Statutes
(Supp. 1996).

6. Section 201.01, Florida Statutes, inposes liability for
t he paynent of state excise tax as foll ows:

There shall be levied, collected, and paid
the taxes specified in this chapter, for and
in respect to the several docunents, bonds,
debentures or certificates of stock and
i ndebt edness, and ot her docunent s,
instrunments, matters, witings, and things
described in the follow ng sections, or for
or in respect of the vellum parchnent, or
paper upon which such docunent, instrunent,
matter, witing, or thing, or any of them is
witten or printed by any person who nakes,
signs, executes, issues, sells, renoves,
consigns, assigns, records, or ships the
sanme, or for whose benefit or use the sane
are made, signed, executed, issued, sold,
renmoved, consigned, assigned, recorded, or



shipped in the state. Unless exenpt under s.
201. 24 or under any state or federal law, if
the United States, the state, or any
political subdivision of the state is a party
to a docunent taxable under this chapter, any
tax specified in this chapter shall be paid
by a nonexenpt party to the docunent. The
docunentary stanp taxes required under this
chapter shall be affixed to and placed on al
recordable instrunents requiring docunentary
st anps accordi ng to | aw, prior to
recordation. Wth respect to nortgages or
trust deeds which do not incorporate the
certificate of indebtedness, a notation shal
be made on the note or certificate that the
tax has been paid and that the proper stanps
have been affixed to the nortgage or trust
deed.

7. The exenptions stated 1in section 201.24, Fl ori da
Statutes, are not applicable to the parties to this transaction.

8. Section 201. 02, Fl ori da St at ut es, I nposes t he
docunentary stanp tax on deeds and other instrunents relating to
real property.

9. Rule chapter 12B- 4, Florida Admnistrative Code,
contains the Departnent's rules for admnistration of the
docunentary stanp tax. Rul e 12B-4.014(9) provides that "[t]he
United States or its agencies are exenpt from paynent of the tax
and unless the instrument is exenpted by any state or federa
law, the required tax is the responsibility of the non-exenpt
party."

10. Even though Freddie Mac is not a governnental entity or
an agency or instunentality of the United States, Anerican

Bankers Mortgage Corp. v. Federal Honme Loan Mrtgage Corp., 75

F.3d 1401 (9'" Cir. 1996); Liberty Mrtgage Banking Ltd. v.




Federal Honme Mdrtgage Corp., 822 F.Supp. 956, 958 (E.D.NY.

1993), it is exenpt from state taxation pursuant to Title 12,
section 1452(d), United States Code.?!

11. There is no exenption provided by Congress for a
Special Warranty Deed issued by Freddie Mac, and, therefore, the
deed is a taxable instrunment under Florida | aw

12. Rule 12B-4.002, Florida Admnistrative Code, provides
in pertinent part:

(1)(a) Liability in general -- Except as
otherwi se provided in paragraph (2) and (3)
of this Rule, the [docunentary stanp] tax is
payable by any of the parties to a taxable
transaction. The parties to the transaction
may agree anong thenselves as to who shall
pay the tax, but such agreenents do not
relieve the others from their liability in
the event the agreenent is not followed.

13. The exenptions stated in rule 12B4.014(2) and (3) are
not applicable to the parties to this transaction.

14. Even though Freddie Mac agreed to pay one-half of the
$9, 600. 00 docunentary stanp tax due to be affixed to the Special
Warranty Deed prior to its being recorded in the Dade County
O ficial Records, as the non-exenpt party to the transaction, M.

Saada was responsible for paying the entire anount of the

docunentary stanp tax due on the deed. See Cohen-Ager, Inc., V.

Department of Revenue and Metropolitan Dade County, 8 FALR 4912

(Dep't of Rev. 1986)(if docunent is taxed pursuant to chapter

201, Florida Statutes, docunentary stanps are required even if



one party is tax exenpt, and the tax nust be paid by the non-
exenpt party).

15. Because M. Saada is liable for the docunentary stanp
tax on the Special Warranty Deed, he is not entitled to a refund
of any part of the $9,600.00 docunentary stanp tax at issue in
this case.?

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usions of
Law, it is RECOMMENDED that the Departnent of Revenue enter a
Fi nal O der di sm ssi ng t he Petition for Chapt er 120
Adm nistrative Hearing to Contest Denial of Stanp Tax Refund
filed by Abraham Saada and Regi na Saada.

DONE AND ENTERED this 8th day of My, 1997, in Tall ahassee,

Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 8th day of My, 1997.

ENDNOTES
! That section provides:
The Cor por ati on, i ncl udi ng its
franchi se, activities, capital, reserves,

surplus, and incone, shall be exenpt from al
taxation now or hereafter inposed by any



territory, dependency, or possession of the
United States or by any State, county,
muni ci pality, or local taxing authority,
except that any real property of the
Cor poration shall be subject to State
territorial, ~county, municipal, or |oca
taxation to the sanme extent according to its
val ue as other real property is taxed.

2 @Gven this conclusion, it is not necessary to reach the issue

of whet her Abraham and Regi na Saada have standing to protest the

deni al of the refund request submtted by Freddi e Mac.

COPI ES FURNI SHED

Charl es Catanzaro

Assi stant Attorney General

O fice of the Attorney General
The Capitol - Tax Section

Tal | ahassee, Florida 32399-1050

Joseph R G aramta, Esquire
2016 Harrison Street
Hol | ywood, Florida 33020

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.

! That section provides:

The Cor por ati on, i ncl udi ng its
franchi se, activities, capital, reserves,
surplus, and incone, shall be exenpt from al
taxation now or hereafter inposed by any



territory, dependency, or possession of the
United States or by any State, county,
muni ci pality, or local taxing authority,
except that any real property of the
Cor poration shall be subject to State
territorial, ~county, municipal, or |oca
taxation to the sane extent according to its
val ue as other real property is taxed.

2 @Gven this conclusion, it is not necessary to reach the issue
of whet her Abraham and Regi nha Saada have standing to protest the
deni al of the refund request submtted by Freddi e Mac.



